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FOR  THE  SAKE  OF  CHILDREN 

A  PRACTITIONER’S  RESPONSE 

Overview: 

In  December  of  1998,  the  Special  Joint  Committee  on  Child  Custody  and  Access 
delivered  its  report  to  the  Minister  of  Justice.  In  May  of  1 999,  the  Honourable  Anne 
McLellan,  Minister  of  Justice  and  Attorney-General  of  Canada,  tabled  the  government’s 
response  to  the  report  of  the  Special  Joint  Committee  and  outlined  the  Government  of 
Canada’s  strategy  for  reform  of  the  family  law  system  dealing  with  child  custody  and 
access.  One  of  the  earliest  and  most  comprehensive  reviews  of  the  recommendations 
is  contained  in  Nicholas  Bala’s  excellent  paper,  “A  Report  from  Canada’s  Gender  War 
Zone.”1  There  has  been  no  shortage  of  other  papers,  all  either  heaping  scorn  and 
criticism  on  the  Committee  for  its  recommendations  or  the  government  for  its  tepid 
response  to  the  original  recommendations2.  There  has  been  much  disappointment 
experienced  in  relation  to  the  timetable  of  the  government  which  indicated  that  the 
government  intended  to  study  the  matter  carefully  and  not  bring  forward  new  legislation 
before  2002.  It  seems  that  virtually  no  one  is  satisfied  with  either  the  recommendations 
or  the  response  of  the  government  and  much  work  needs  to  be  done.  This  brief  paper 
attempts  to  take  a  different  focus  with  respect  to  the  problem  of  custody  and  access 


"A  report  from  Canada's  Gender  War  Zone",  Nicholas  Bala,  Canadian  Journal  of  Family 
Law  Vol.  16,  1999 

For  a  sampling  of  some  of  these  papers  and  further  public  comment  see  Joel  Miller's 
excellent  Family  Law  Web  Site  at  www.familylawcentre.com. 
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and  is  presented  from  the  perspective  of  a  practitioner  and  sometime  academic  who 
has  spent  more  than  thirty  years  dealing  with  custody  and  access  issues.  This  paper 
is  by  its  very  nature  anecdotal,  although  also  by  its  very  nature,  it  depends  on 
widespread  research  into  this  area  that  has  been  conducted,  in  particular,  over  the  past 
fifteen  years. 

The  Problem: 

The  vast  majority  of  matrimonial  disputes  are  settled  through  some  form  of  negotiation, 
but  virtually  always  in  the  shadow  of  the  law.  That  is,  parties,  through  their  lawyers, 
may  begin  negotiations  to  resolve  issues  upon  separation  or  one  party  or  the  other  may 
invoke  the  court  process  with  the  initial  view  of  having  the  court  impose  a  solution.  In 
the  heyday  of  ample  funding  for  legal  aid  in  this  country  and,  in  particular,  in  Ontario, 
most  parties  had  representation.  Notwithstanding  that  family  law  matters  took  up  more 
than  fifty  percent  of  the  time  of  all  of  the  courts  in  the  country,  judges  had  to  make  a 
final  determination  in  only  about  three  percent  of  all  of  the  cases.3 

That  does  not  mean  that  ninety-seven  percent  of  families  in  Canada  were  served  well 
by  the  system  or  that  their  settlements  were  fair  and  reasonable.  It  does  mean, 
however,  that  the  parties,  for  better  or  for  worse,  found  a  solution  to  their  problems 


3 


Statistics  Canada.  Divorces.  1995. 
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short  of  having  a  judge  impose  the  solution.  If,  of  course,  the  parties  settled  badly  or 
unfairly  because  the  system  wore  them  down,  they  could  not  have  access  to  the  system 
because  it  was  too  expensive,  they  feared  a  biased  result,  they  were  in  fear  of  their 
spouse,  they  simply  needed  the  conflict  to  end,  or  because  of  a  host  of  other  reasons 
that  we  cannot,  as  practitioners,  ignore.  Research  studies  are  quick  to  point  out  the 
high  percentage  of  negotiated  settlements4. 

More  work  and  research  needs  to  be  down,  however,  to  determine  why  cases  settled 
and  whether  parties  are  bargaining  away  rights  that  should  otherwise  be  protected  by 
an  improved  judicial  system. 

However,  I  do  start  with  the  proposition  that  the  vast  majority  of  cases  in  this  country 
will  be  settled.  My  own  experience  tells  me  that  custody  cases  will  be  the  family  cases 
least  tried  by  the  parties.  There  are  a  wide  variety  of  reasons  why  custody  cases  will 
be  the  least  litigated  and  all  of  those  reasons  will  be  familiar  to  you.  There  remains  a 
very  small  percentage  of  cases,  probably  less  than  three  percent  of  custody  and  access 
disputes,  that  actually  get  tried  to  a  final  determination.  Accordingly,  when  one  looks 
to  law  reform  in  this  area,  one  has  to  take  into  account  the  small  percentage  of  cases 


4 


See  footnote  1 . 
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in  which  judges  are  actually  required  to  intervene  on  a  final  basis  and  consider  what  law 
reform  may  accomplish  in  this  area. 

The  Shadow  of  the  Law: 

One  of  the  more  significant  arguments  in  favour  of  major  law  reform  in  this  area  is  that 
parties  usually  bargain  in  the  “shadow  of  the  law." 

This  theory  has  significant  weight.  For  example,  if  the  prevailing  view  is  that  joint 
custody  is  not  to  be  ordered,  except  in  exceptional  circumstances,  then  one  could  argue 
that  any  mother  who  has  had  primary  care  of  the  children  prior  to  the  breakup  of  the 
family  can  easily  insist  on  sole  custody  without  any  serious  risk  that  a  court  would 
decide  otherwise.  This,  of  course,  upsets  and  frequently  enrages  fathers’  rights  groups 
who  complain  that  the  cards  are  stacked  against  them  before  they  begin  in  that  the 
primary  caretaker  mother  has  no  incentive  to  co-operate  and  agree  to  joint  custody.  A 
similar  argument  would  apply  if  a  presumption  were  created  in  favour  of  the  primary 
parent.  That,  in  most  cases,  will  be  the  mother  and  critics  of  this  presumption  argue 
that  the  mother  will  therefore  have  no  incentive  to  agree  to  a  cooperative  parenting 
arrangement.  Surprisingly,  there  are  still  very  significant  numbers  of  joint  custody 
agreements  in  this  country.  Practitioners  across  this  land  recognize  that  fact  and 
frequently  engage  in  negotiations  leading  to  joint  custody  arrangements, 
notwithstanding  the  fact  that  both  sides  are  aware  that  if  the  matter  were  taken  to  a  trial 
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judge,  joint  custody  would  not  be  the  result.  There  are  a  wide  variety  of  reasons  for 
such  a  resolution,  not  the  least  of  which  is  a  recognition  by  many  parents  that  their 
children’s  interests  must  be  put  first  and  that  there  is  a  need  to  end  the  litigation.  As 
lawyers  trained  in  the  family  law  sphere,  we  are  aware  that  conflict  is  terrible  for 
children  and  that  the  continued  conflict  between  the  parents  is  the  best  indicator  of  poor 
outcomes  for  children.5  We  have  a  professional  responsibility  to  reduce  conflict  and 
promote  settlement  and,  in  so  doing,  lawyers  find  a  host  of  creative  solutions  to  the 
custody  dilemma.  Joint  custody  is,  perhaps,  the  most  common,  but  in  the  modern  era, 
creative  lawyers  have  also  turned  to  parenting  plans  and  avoidance  of  the  use  of  the 
word  “custody”  in  order  to  diffuse  the  crisis. 

Accordingly,  notwithstanding  the  fact  that  there  is  no  presumption  in  favour  of  the 
primary  parent,  no  presumption  in  favour  of  joint  custody,  no  requirement  in  the  statute 
that  parties  avoid  the  phrase  "custody  and  access",  lawyers  frequently  find  that  the 
separation  of  the  parties  has  led  to  a  dramatic  shift  in  the  way  in  which  the  parties  wish 
to  deal  with  their  children.  Fathers  who  were  significantly  absentfrom  their  children’s 
lives  suddenly  "see  the  light"  and  wish  to  become  an  involved  parent  or  "super  dad". 
Fathers  who  left  all  of  the  decisions  to  the  mother’s  suddenly  wish  to  be  consulted  and 

See:  Judith  Wallerstein  and  Joan  Kelly.  "Surviving  the  Breakup:  How  Parents  and  Kids 
Cope  with  Divorce"  New  York:  Basic  Books,  1980 

See  also:  Joan  Kelly.  "Current  Research  on  Children's  Post-Divorce  Adjustment".  Familv 
and  Conciliation  Courts  Rev  ievv.  Vol.  1  No.  1.  January  1993  (Sage  Publications  Inc.) 
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be  required  to  consent  to  every  matter  relating  to  the  child,  no  matter  how  minute.  In 
many  such  cases,  it  would  be  easy  for  both  the  mother  and  the  lawyer  for  the  mother 
to  take  the  position  that  the  mother  has  been  the  primary  parent;  there  is  no  reason  to 
alter  that  arrangement,  and  sole  custody  should  be  and  must  be  the  language  of 
settlement.  We  all  know,  however,  that  custody  and  access  are  only  two  issues  out  of 
what  may  be  a  host  of  issues  in  which  there  is  no  one  easy  answer.  Experienced  and 
creative  lawyers  look  for  solutions  that  will  be  acceptable  to  both  parties  and  frequently 
compromises  are  made  in  the  custody  and  access  area  that  reflect  not  only  the  old 
regime  of  parenting,  but  the  new  directions  in  which  both  parents  wish  to  go. 


The  serious  question  that  must  be  asked  is  whether  a  change  in  the  law  would  create 
a  shift  in  attitudes  by  lawyers  and,  therefore,  their  clients  in  how  these  cases  should  be 
resolved.  Would  family  law  reform  in  the  custody  and  access  area  promote  a  greater 
preponderance  of  fair  settlements?6  Would  it  make  it  easier?  Most  importantly,  would 
it  reduce  conflict?  I  suggest  that  the  answer  is  a  resounding  no.  The  custody 
legislation  is  not  broken  and  not  in  need  of  a  radical  fix.  It  is  my  submission  that  the 


"Better  Laws  For  Promoting  the  Best  Interests  of  Children?:  A  Commentary  on  the 
Australian  Family  Law  Reform  Act,  1995  "  (1999)  -  Alastair  Nicholson.  Chief  Justice. 
Familv  Court  of  Australia  and  Margaret  Harrison.  Senior  Legal  Advisor  to  the  Chief  Justice. 
-  Available  at  www.familycourt.gov.au/htm/fla.html 

"Changing  the  Paradigm:  The  Effect  of  Recent  Family  Law  Legislation  in  England. 
Australia,  and  the  United  States"  -  Hugh  Mclsaac.  Mediation  Quarterly,  vol.  16.  no.  2. 
Winter  1998.  Jossey-Bass  Publishers 
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process  is  flawed.  Process  oriented  solutions  are  what  are  required  in  order  to  address 
the  flaws  in  the  system. 

It  has  taken  a  long  time  for  courts  to  develop  a  body  of  jurisprudence  which  is  reliable 
in  the  field  of  custody  and  access.  One  of  the  reasons  that  there  is  an  extremely  high 
rate  of  settlement  in  these  kinds  of  cases  is  because  the  outcomes  are  predictable  in 
light  of  the  case  law  what  has  been  decided.  Predictability  of  outcomes  has  an 
extremely  significant  effect  on  the  conduct  of  a  family  law  dispute.  Even  in  areas  where 
courts  have  discretion,  where  there  has  been  a  considerable  body  of  case  law  in  order 
to  direct  judges  as  to  how  they  exercise  that  discretion,  lawyers  are  reasonably  able 
to  predict  outcomes.  I  suggest  that  the  outcome  of  a  custody  case  is  usually  highly 
predictable  and  the  fact  that  case  went  to  trial  usually  had  very  little  to  do  with  the 
uncertainty  of  the  outcome.  The  trial  was  driven  for  a  host  of  other  reasons  and  it  is  the 
rare  case  where  it  is  a  difficult  call  for  the  trial  judge.  All  of  us  have  had  clients  go  to 
third  party  assessments  with  mental  health  professionals  in  order  to  make 
recommendations  to  the  court  with  respect  to  a  parenting  plan.  While  some 
assessments  take  a  few  weeks  and  some  take  a  few  months  and  some  range  from 
$1 ,000.00  to  many  thousands  of  dollars,  I  suggest  the  outcomes  are  highly  predictable 
and  assessment  reports  rarely  contain  any  surprises.  There  are,  however,  cases  that 
will  never  settle  easily  no  matter  what  the  language  used  in  the  statute.  These  are  high 
conflict  cases.  They  need  a  different  approach. 


The  High  Conflict  Divorce: 


It  has  been  suggested  that  approximately  ten  percent  of  the  general  population  suffers 
from  some  form  of  personality  disorder.  It  has  also  been  noted  that  about  ten  percent 
of  divorce  cases  are  high  conflict  calls.  Is  the  fact  that  the  two  numbers  are  the  same 
a  matter  of  simple  coincidence  or  synchronicity  or  is  there  something  to  be  learned  and 
understood  from  the  confluence  of  the  two  numbers?  Examine  in  your  own  minds,  if 
you  will,  the  number  of  custody  and  access  disputes  in  which  you  have  been  involved 
and  ask  yourself  how  many  of  them  were  capable  of  resolution  and  considered  to  be 
high  conflict.  Ask  yourselves,  upon  reflection,  whether,  in  those  high  conflict  cases,  one 
or  both  of  the  parties  could  be  said  to  have  had  a  personality  disorder.  The  psychiatric 
literature  tells  us  that  personality  disorders  are  difficult  to  treat  and,  frankly,  often  difficult 
to  recognize.  My  experience  tells  me  that  there  is  a  profound  correlation  between  high 
conflict  divorces  and  persons  with  personality  disorders  or  other  psychiatric  illnesses. 
Drafting  legislation  that  changes  the  terms  of  custody  and  access  to  parental  rights  and 
responsibilities  will  be  of  absolutely  no  assistance  to  this  high  conflict  group.  If 
anything ,  it  will  not  only  change  the  shadow  of  the  law,  but  it  will  encourage  these  kinds 
of  parties  to  litigate  even  more  fiercely  than  previously.  There  will  be  a  long  period 
before  the  law  is  settled  and  during  periods  of  unsettled  law,  more  and  more  parties  are 
encouraged  to  litigate.  Certainty  promotes  settlement  and,  conversely,  uncertainty 


promotes  litigation.  The  idea  of  changing  legislation  to  help  a  group  that  is  already 
disturbed  and  yearns  to  litigate  is  both  unhealthy  and  unwise. 

That  is  not  to  say  that  the  system  cannot  be  improved  for  the  other  ninety  percent  of  the 
population  who  resolve  their  cases  in  a  non-high  conflict  fashion.  The  system  is  far 
from  perfect  for  them  and,  as  earlier  indicated,  settlements  made  by  them  are  not 
always  optimal  for  a  variety  of  reasons,  some  of  which  have  to  do  with  the  delays  and 
the  costs  of  access  to  the  justice  system. 

I  believe  that  there  are  process  improvements  that  can  be  made  to  the  justice  system 
that  will  deal  far  more  effectively  with  high  conflict  cases,  which  are  at  the  nub  of  the 
problem,  but  at  the  same  time  deliver  a  better  justice  system  for  all  engaged  in  family 
law  disputes. 

The  Joint  Committee  report  highlighted  a  number  of  process  issues.  Discussions  that 
took  place  after  the  release  of  the  Joint  Committee  report  did  not  focus  on  process. 
That  issue  seemed  to  be  lost  in  the  discussion  as  the  critics  focused  on  the 
recommendations  with  respect  to  changes  in  the  language  contained  in  the  statute  and 
the  failure  of  the  Committee  to  adopt  presumptions  either  for  joint  custody  or  in  favour 
of  the  primary  parent.  As  a  result,  the  process  issues  seemed  somewhat  buried  in  the 
avalanche  of  criticism  of  both  the  Joint  Committee  report  and  the  government  response. 
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In  my  respectful  submission,  insufficient  time  and  study  were  devoted  to  the  process 
issues  and,  instead  of  being  in  the  background,  they  ought  to  be  in  the  forefront  of  the 
recommendations. 

The  Committee  recognized,  in  Recommendations  22, 23  and  24,  a  need  for  the  federal 
government  to  provide  leadership  by  ensuring  adequate  resources  were  secured  for  a 
variety  of  initiatives  felt  by  the  Committee  to  be  critical  to  the  effort  to  develop  a  more 
child-centered  approach  to  family  law  policies  and  practices.  The  Committee 
recommended  the  expansion  of  Unified  Family  Courts  across  Canada  with  the 
necessary  resources,  particularly  early-intervention  programs  and  parenting  education, 
family  and  child  counselling  and  mediation.  It  seems  obvious  that  family  law  disputes 
should  not  be  the  subject  of  different  proceedings  in  different  courts  and  that  a  Unified 
Family  Court  system  is  the  only  answer.  However,  how  the  system  is  structured  and 
how  it  deals  with  its  dispute  resolution  obligations  is  key  to  the  resolution  of  the  various 
problems  before  it.  These  "process"  issues  must  be  dealt  with  before  any  attempt  is 
made  to  change  the  language  of  custody  and  access  in  the  relevant  statutes. 

It  is  this  writer’s  opinion  that  the  following  process  issues  need  to  be  carefully 
considered  and  further  studied  by  any  government  suggesting  law  reform  in  this  area. 


THE  PROCESS  ISSUES: 
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The  Case  Management  System: 

A  wide  variety  of  jurisdictions  have  imposed  case  management  rules  on  the  conduct  of 
family  law  cases.  There  are  all  forms  of  case  management,  some  much  more 
successful  than  others.  The  idea  behind  case  management  is  that  one  judge  becomes 
familiar  with  the  case  and  helps  move  it  to  a  negotiated  resolution  in  a  timely  fashion. 
The  further  idea  of  case  management  is  to  eliminate  needless  and  frivolous  motions, 
to  make  it  obvious  when  one  party  is  not  properly  conducting  the  case  to  bring  lawyers 
together  who  would  otherwise  not  deal  successfully  with  each  other,  and  to  impose  a 
third  party  evaluator  (i.e.,  the  judge)  who  can  help  bring  the  parties  to  a  resolution. 
Case  management  in  its  highest  and  best  form  is  a  blend  of  both  neutral  evaluation  and 
mediation  and,  perhaps,  even  gentle  coercion.  In  its  worstform,  it  creates  more  paper 
and  more  costs  for  the  parties;  it  accomplishes  little  except  conducting  more  and  more 
meetings;  prevents  a  speedy  resolution  and  does  nothing  to  promote  settlement. 
Creating  a  case  management  system  that  accomplishes  the  former  and  avoids  the 
latter  ought  to  be  one  of  the  primary  goals  of  family  law  reform,  and  since  this  is  a 
matter  for  the  administration  of  justice  its  structure  is  almost  entirely  a  provincial  matter. 
However,  since  a  case  management  system  can  only  be  successful  if  properly 
resourced  and  since  the  system  will  continue  to  be  administrated  by  both  provincial  and 
superior  court  judges,  the  federal  government  has  a  significant  role  to  play  in  the 
funding  of  the  justice  system  in  order  to  permit  the  provinces  to  supply  the  appropriate 


resources. 
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A  successful  case  management  system  requires  that  judges  stay  in  situ  in  the  family 
law  court,  whether  it  be  provincial,  federal  or  some  form  of  unified  family  court,  for  a 
long  enough  period  to  deal  with  the  shelf  life  of  the  family  law  files  coming  before  the 
court.  That  should  be  no  less  than  six  months,  but  a  year  would  be  preferable.  There 
is  a  very  good  case  to  be  made  for  judges  moving  on,  out  of  the  system  after  a  year 
and  returning  at  later  dates  because  of  the  wear  and  tear  of  family  court.  Nevertheless, 
some  judges  have  a  specific  talent  for  family  law  and  wish  to  devote  their  judicial  career 
to  serving  in  that  area.  Where  that  is  the  case,  the  judge  would  remain  in  the  court 
indefinitely  and  be  able  to  devote  his  or  herfull  time  to  servicing  cases  before  the  court. 


A  case  management  system  which  changes  judges  every  month  or  two  so  that  there 
is  no  continuity  creates  more  harm  than  good.  The  risk  is  that  each  new  judge  coming 
into  the  system  will  have  a  different  idea  of  how  to  promote  settlement  or  what  the 
settlement  should  be.  It  allows  game  playing  and  maneuvering  to  continue  and  does 
not  provide  an  overall  supervisory  role  in  the  system. 

No  case  management  system  can  work  unless  there  are  sufficient  judicial  and 
administrative  personnel  in  order  to  deal  with  all  of  the  cases  before  it  and  the  courts 
have  sufficient  time  to  devote  to  each  case.  Having  dozens  of  people  sit  in  the  corridor 
with  their  lawyers,  waiting  for  a  ten  or  fifteen  minute  appearance,  also  does  more  harm 
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than  good  and  drives  up  the  costs  of  litigation  to  the  parties  dramatically.  While  there 
may  be  some  benefit  in  leaving  parties  in  the  corridor  in  order  to  negotiate,  and  the 
attractiveness  of  the  idea  of  settlement  by  attrition  cannot  be  overlooked,  it  is  not  a 
proper  basis  upon  which  to  build  a  judicial  system. 

Space  is  rarely  the  consideration  since  case  conferences  and  settlement  meetings  with 
a  judge  can  be  held  in  reasonably  small  quarters.  Simply,  what  is  needed  is  more 
judicial  time  devoted  to  the  handling  of  case  management  meetings.  This  is  primarily 
a  resource  issue  and  requires  a  commitment  from  all  levels  of  government  to  properly 
fund  the  system. 

The  Conduct  and  Personnel  of  a  Case  Management  System: 

There  are  many  judges  who  believe  that  their  role  upon  their  appointment  is  to  judge 
and  not  to  mediate,  conciliate,  arbitrate  or  neutrally  evaluate.  They  prefer  to  be  in  a 
courtroom  where  they  hear  evidence,  assess  credibility,  determine  the  law  and  render 
decisions.  With  the  greatest  of  respect  to  those  judges,  and  while  an  argument  may 
be  made  that  they  may  be  needed  elsewhere  in  the  system,  particularly  in  the  criminal 
law  field,  I  suggest  there  is  no  longer  a  place  for  them  in  the  family  law  arena.  I 
respectfully  suggest  that  society  can  no  longer  afford  that  type  of  judge  in  the  family 
law  field.  Judges  have  to  recognize  that  they  are  powerful  figures  in  our  society  and 
that  they  command  significant  respect.  They  have  the  ability  to  help  the  parties  fashion 
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settlements  and  avoid  conflict.  They  can,  if  they  are  careful  and  knowledgeable,  come 
up  with  creative  solutions  to  the  matters  that  were  not  canvassed  by  either  the  lawyers 
or  the  parties.  They  can,  when  called  upon,  neutrally  evaluate  the  positions  of  both 
parties  and  advise  the  lawyers  when  arguments  are  suspect  or  even  doomed  to  failure. 
They  can  and  should  promote  early  resolution.  Where  they  do  so,  case  management 
has  been  a  resounding  success.  Itfollows,  then,  that  not  all  judges  are  equal  and  not 
all  judges  should  be  working  within  a  family  law  case  management  system.  Judges 
who  do  not  wish  to  participate  in  the  system  should  not  be  required  to  do  so,  but  their 
services  should  be  utilized  elsewhere  in  the  justice  system.  Those  who  do  wish  to 
participate  should  do  so,  provided  there  is  a  common  understanding  of  how  the  system 
should  be  conducted  and  their  proper  role  in  that  system. 

The  Committee,  in  Recommendation  22.7,  recommended  enhanced  opportunities  for 
professional  development  forjudges.  This  interesting  Recommendation  leads  us  to  the 
discussion  of  the  nature  of  education  of  judges.  Not  all  judges  who  will  preside  in  a 
family  law  court  will  have  had  extensive  family  law  experience.  Even  those  who  have 
family  law  experience  may  not  have  had  the  specific  kinds  of  experience  that  enables 
them  to  successfully  conduct  what  can  only  be  described  as  mediation  or  neutral 
evaluation  sessions.  The  training  of  judges  in  this  area  needs  to  be  improved 
dramatically.  One  is  always  careful  about  making  suggestions  that  would  even 
remotely  suggest  infringing  upon  the  independence  of  the  judiciary.  It  does,  however, 
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seem  to  me  that  all  professions  make  efforts  to  keep  their  membership  up-to-date  and 
abreast  of  the  developments  that  are  required  for  their  proper  roles.  This  should  be  no 
less  true  of  judges,  and  greater  use  should  be  made  of  the  National  Judicial  Institute 
in  order  to  develop  specialized  education  forjudges  presiding  in  the  family  law  field 

Judges  bring  to  their  work  their  experiences  as  lawyers  and  as  persons  of  the  world. 
Not  all  views  that  they  held  as  lawyers,  or  even  as  judges,  are  necessarily  valid  in  the 
face  of  modern  research  about  family  law  and  about  children.  Judges,  just  like  lavyyers 
and  the  parents  involved,  need  to  be  exposed  to  modern  trends  in  research  and  recent 
developments  in  the  law.  In  particular,  judges  need  to  be  schooled  in  mediation 
techniques,  gender  issues,  domestic  violence  issues,  dispute  resolution  techniques  and 
neutral  evaluation. 

Consideration  should  be  given  to  adopting  the  English  method  of  appointing  deputy 
judges  who  could  also  play  a  significant  role  in  the  administration  of  justice.  Deputy 
judges  could  screen  first  applications  and  deal  with  first  appearances  and  help  promote 
early  resolution.  It  would  make  available  to  the  administration  of  justice  a  significant 
number  of  experienced  family  law  practitioners  who  do  not  otherwise  wish  to  be  full¬ 
time  judges,  but  who  have  the  skills  outlined  above.  While  there  are  problems  in  such 
a  system  in  small  county  towns  where  there  are  few  practitioners,  the  experiment 
makes  a  good  deal  of  sense  in  larger  centres.  It  is  not  dramatically  different  from  the 


dispute  resolution  approach  used  by  one  of  the  busiest  family  law  divisions  in  the 
country  at  393  University  Avenue  in  Toronto.  That  project,  which  uses  the  seniorfamily 
law  bar  to  engage  the  parties  early  on  and  promote  early  resolution,  has  a  seventy-five 
percent  clearance  rate  of  settlements.  That  is  an  astounding  statistic  and  indicates  that 
the  parties  will  seek  out  early  resolution  when  opportunities  are  provided;  that  a  senior 
and  experienced  family  law  bar  can  promote  early  resolution,  and  that  mediation  and 
neutral  evaluation  skills  are  a  significant  component  in  early  resolution. 

Case  Streaming: 

In  Recommendation  32,  the  Committee  recommended  that  the  federal/provincial  and 
territorial  governments  work  together  to  encourage  the  development  of  effective  models 
for  the  early  identification  of  the  high  conflict  family  seeking  divorce.  The  Committee 
recommended  that  such  families  should  be  streamed  into  a  specialized,  expedited 
process  and  offered  services  designed  to  improve  outcomes  for  their  children.  This  is 
a  creative  suggestion  and  has  not,  to  my  knowledge,  been  the  subject  of  much 
comment. 

At  some  point  in  a  case,  virtually  all  those  involved  can  recognize  that  it  is  now  a  high 
conflict  case  and  not  capable  of  early  and  easy  resolution.  That  is  not  to  say  that  high 
conflict  cases  cannot  be  settled.  I  venture  to  say  that  the  vast  majority  of  us  have,  in 
the  course  of  our  careers,  settled  almost  all  of  our  high  conflict  cases.  Nevertheless, 
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they  take  inordinate  amounts  of  time,  are  very  costly  to  the  parties,  are  a  drain  to  the 
system,  and  often  promote  unfair  resolutions  because  of  the  frequent  need  for  a 
settlement  at  virtually  any  cost.  These  cases  should  be  taken  out  of  the  general 
system  and  be  streamed  to  a  more  specialized  division  within  the  family  court  system. 
These  kinds  of  cases  need  to  be  given  much  more  specific  attention.  They  need  to  be 
fully  explored  with  an  experienced  judge  in  order  to  develop  dispute  resolution 
mechanisms  that  may  bring  an  end  to  the  conflict.  It  is  with  these  cases  that  a  highly 
skilled  judge  can  recognize  whether  an  assessment  by  a  third  party  professional  is 
needed  immediately  and  can  assist  in  choosing  the  assessor  in  order  to  prevent  any 
time  delays  or  impasses  caused  by  a  deadlock  over  the  choice.  It  is  here  that  the  judge 
can  promote  the  early  intervention  of  a  Children’s  Lawyer  or  someone  to  represent  the 
child.  It  is  here  that  the  judge  can  create  access  rules  and  other  rules  for  daily  living 
that  will  attempt  to  reduce  the  conflict  while  the  matter  is  resolved.  Finally,  it  is  here 
where  a  judge  can  recognize  that  all  reasonable  dispute  resolution  techniques  have 
been  used  and  it  is  time  for  an  early  trial  that  will  bring  some  finality  to  the  dispute  and, 
hopefully,  end  the  conflict.  I  recognize  that  a  trial  is  a  last  resort  and  that  a  trial  does 
not  always  end  the  conflict,  particularly  when  the  parties  have  a  right  of  appeal  and  a 
right  to  bring  a  motion  to  vary  based  on  a  material  change  in  circumstances. 
Nevertheless,  a  case  management  system  that  promotes  meeting  after  meeting  and 
motion  after  motion  in  high  conflict  divorce  cases  should  be  avoided.  We  need  to  work 
on  methods  that  help  us  determine  when  a  case  is  not  reasonably  capable  of  being 
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settled  in  a  fair  and  reasonable  way  and,  therefore,  needs  a  judicial  determination.  We 
need  to  be  careful  in  such  a  streaming  approach  not  to  stigmatize  parties,  and  to 
ensure  that  the  "streaming"  can  be  done  sensibly  and  effectively.  We  would  be  creating 
a  specialized  court  within  the  court  that  would  be  able  to  address  these  kinds  of  cases 
that  need  the  most  attention.  It  might  have  additional  salutary  benefits  because  if  the 
same  lawyers  seem  to  appear  on  all  of  the  high  conflict  cases,  this  might  give  some 
indication  that  the  problem  is  not  always  the  parties,  but  sometimes  their  advisers. 


Specialized  Bar: 

In  Recommendation  31 ,  the  Committee  recommended  that  the  provinces  and  territories 
and  their  relevant  professional  associations  develop  accreditation  criteria  for  family 
mediators,  social  workers  and  psychologists  who  work  in  the  field.  Interestingly 
enough,  lawyers  were  not  included  in  that  group.  The  Committee  noted: 

"Clearly,  lawyers  are  not  always  the  problem  in  family  law  disputes 
however  onerous  legal  fees  might  seem  to  individual  litigants  and 
however  disappointing  the  outcome.  Lawyers  are  subject  to  strict 
accreditation  requirements,  and  their  conduct  is  monitored  by  Law 
Societies.  Most  of  the  objectionable  conduct  alleged  by  witnesses  would 
clearly  contravene  the  ethical  rules  by  which  lawyers  are  bound,  and  in 
extreme  cases,  would  result  in  the  lawyer  being  disbarred.  However, 


members  felt  there  was  merit  in  witnesses’  suggestions  about 
standardizing  accreditation  for  other  professionals."7 

With  respect,  I  think  the  Committee  is  misinformed  when  it  was  told  that  lawyers  are 
subject  to  strict  accreditation  and  their  conduct  is  monitored  by  Law  Societies.  Aside 
from  voluntary  specialized  certification  programs  offered  by  some  Law  Societies  across 
Canada,  there  is  no  specific  accreditation  for  lawyers  practicing  family  law,  nor  do  the 
Law  Societies  monitor  the  conduct  of  the  lawyers  practicing  in  that  field.  Law  Societies 

only  respond  to  complaints  of  professional  misconduct,  and  while  it  is  true  that  there  is 

\ 

a  very  high  number  of  complaints  against  family  lawyers,  particularly  by  the  other  party 
to  the  litigation,  a  finding  of  professional  misconduct  by  a  Law  Society  against  a  lawyer 
for  his  or  her  conduct  of  a  family  law  case  is  almost  unheard  of.  Lawyers  who  take 
extremely  aggressive  positions  in  family  law  disputes  can  always  point  to  the  Rules  of 
Professional  Conduct  which  require  them  to  advance  every  cause  and  put  forward 
every  argument,  no  matter  how  distasteful,  in  order  to  advance  the  cause  of  their  client. 

I  suggest  that  lawyers  should  have  been  included  in  Recommendation  31  and  it  is 
important  and  timely  that  we  recognize  the  important  role  that  lawyers  play  in  the 
process  and,  therefore,  the  need  that  lawyers  be  properly  accredited  and  trained  in  the 
field. 


7 


Report,  page  60.  Recommendation  3 1 . 
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While  all  of  the  law  societies  across  Canada  promote  continuing  legal  education,  no 
jurisdiction  has  made  continuing  legal  education  mandatory.8  Some  provinces  have 
specialization  or  certification  programs,  but  not  all.  Most  universities  offer  dispute 
resolution,  mediation  and  advocacy  courses,  but  most  are  optional  and  restricted  to 
relatively  small  numbers.  Those  who  practice  family  law  may  or  may  not  have  articled 
in  a  family  law  firm,  and  even  if  they  articled  in  a  family  law  firm  or  have  some  exposure 
to  family  law,  it  may  be  very  paper-oriented  or  research  driven.  Accordingly,  it  is  entirely 
possible  that  when  family  lawyers  begin  to  practice,  they  will  have  virtually  no 
experience  in  interviewing  parties  or  attending  at  mediation,  have  any  negotiating 
experience,  and  have  precious  little  advocacy  experience.  While  the  graduating  lawyer 
may  know  a  good  deal  of  black  letter  law  and  understand  the  statutes  and  even  the 
Rules  of  Civil  Procedure,  the  very  skills  that  are  needed  to  conduct  a  successful  family 
law  practice  will  have  to  be  learned  over  the  years  ahead.  We  should  not  be  proud  of 
such  a  system.  It  is  unfair  to  the  clients  and  it  is,  in  fact,  misleading  to  the  general 
public.  All  of  us  know  that  there  is  much  more  to  the  practice  of  family  law  than 
knowing  what  the  courts  have  said  in  a  given  case  or  the  wording  of  the  statutes.  We 
need  to  develop  skills  in  communicating,  interviewing,  dispute  resolution,  mediation, 
human  psychology  and  a  host  of  other  disciplines.  Many  of  us  garnered  some 


The  Barreau  of  Quebec  has  taken  some  steps  that  ma>  lead  to  Mandator)  Continuing  Legal 
Education  in  that  province.  Other  Law  Societies  across  the  country  continue  to  rev  iew  the 


issue. 


knowledge  of  these  over  the  course  of  a  long  career,  but  while  learning  as  you  go  may 
be  an  effective  learning  mechanism,  it  is  not  particularly  salutary  for  the  clients  upon 
whom  we  experiment  or  practice.  (Perhaps  that  is  why  it  is  called  practice.)  It  is  time 
that  we  turn  to  a  national  and  provincial  certification  program  for  family  law.  Not  all 
family  lawyers  are  specialists,  and  in  particular,  in  small  centres,  lawyers  will  have  to 
do  a  great  many  tasks  and  be  familiar  with  many  areas  of  the  law.  There  will  always 
remain  a  place  for  generalists  in  the  family  law  system  because  of  the  need  to  serve  all 
areas  of  the  country.  That  is,  however,  not  an  excuse  for  failing  to  provide  that  all 
lawyers  practicing  in  the  family  law  arena  have  minimum  areas  of  qualifications. 

A  voluntary  certification  program  is  a  poor  substitute  for  a  mandatory  program.  The 
Law  Society  of  Upper  Canada  certification  program  and  its  relatively  small  number  of 
certified  specialists  is  an  indicator  that  lawyers  feel  no  need  to  meet  the  certification 
standards  so  that  they  might  advertise  as  a  certified  specialist.  Particularly  in  the  family 
law  field,  there  appears  to  be  enough  work  for  almost  everyone  who  wants  to  do  it  and, 
hence,  the  lack  of  enthusiasm  for  a  certification  program. 

I  believe  we  ought  to  consider  a  national  and  provincial  certification  program  which 
requires  all  lawyers  to  meet  minimum  requirements  for  certification  before  they  are 
allowed  to  represent  family  law  clients  and  appear  in  family  law  courts.  I  believe  that 
certification  programs  should  require  a  number  of  course  credits  per  year  on  family  law 
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topics  and  a  form  of  examination.  Obviously,  such  a  system  could  recognize  those  who 
are  already  experienced  in  the  field  and  there  could  be  some  form  of  “grandfathering". 
There  have  been  significant  developments  in  the  field  of  negotiation,  mediation,  dispute 
resolution,  domestic  violence,  interviewing  and  the  research  with  respect  to  the  family 
and  children,  all  of  which  needs  to  be  freshly  examined  by  lawyers  practicing  in  this 
field.  While  I  believe  the  family  law  practitioner  group  across  this  country  is  highly 
motivated  and  generally  attends  continuing  legal  education  courses  in  high  numbers, 
we  need  to  reach  all  those  who  deal  in  this  arena,  particularly  those  who  attempt  to 
“dabble”  in  the  field.  Accordingly,  I  believe  that  a  mandatory  continuing  legal  education 
program  for  the  family  law  bar  is  required  and  ought  to  be  a  pre-requisite  to  practice  in 
this  area.  No  one  can  reasonably  doubt  that  we  have  great  power  with  clients.  We  can 
significantly  influence  their  decisions  and  we  help  them  make  decisions  that  affect  them 
and  their  children  for  the  rest  of  their  lives.  We  have  an  obligation  to  keep  up-to-date 
if  we  are  going  to  fulfill  that  role.  We  have  an  obligation  to  ensure  that  all  those  who 
practice  are  properly  qualified.  Given  the  significant  increase  in  cross-provincial  cases 
and  given  the  importance  of  the  federal  Divorce  Act,  I  believe  there  should  be  both  a 
national  and  provincial  component  to  this  mandatory  legal  education  initiative. 

The  federal  government  has  a  role  to  play  in  the  funding  of  this  initiative.  No  small 
amount  of  time  was  spent  at  the  Joint  Senate  Committee  Hearings  in  “lawyer  bashing". 
When  a  Committee  only  hears  one  side  of  a  story,  as  the  Committee  repeatedly  did  in 
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their  hearings  across  this  country,  they  will  hear  replays  of  various  nightmares.  The 
lawyer  bashing  was  particularly  virulent,  and  undoubtedly  in  some  cases,  deserved.  By 
and  large,  however,  we  all  know  that  there  are  at  least  two,  if  not  more,  sides  to  most 
of  the  stories  that  were  presented  to  the  Committee  and  the  Committee  did  not  get  a 
fair  view  of  the  role  of  lawyers  in  the  family  law  system.  Having  said  that,  we  must 
acknowledge  that  we  are  significant  role  players  in  the  system  and  that  it  is  timely  and 
appropriate  for  us  to  increase  the  level  of  education  in  this  area.  The  sad  fact  is  that 
although  there  has  been  keen  attendance  at  programs  like  the  National  Family  Law 
Program,  the  very  vast  majority  of  lawyers  who  practice  and  dabble  in  this  area  do  not 
attend  Continuing  Legal  Education  programs.  We  must  overcome  this  problem. 

Mandatory  Information  and  Mediation  Sessions: 

In  Recommendation  1 0,  the  Committee  recommended  that  all  parents  be  required  to 
participate  in  an  education  program  to  help  them  become  aware  of  the  post-  separation 
reaction  of  parents  and  children,  children’s  developmental  needs  at  different  ages,  the 
benefits  of  cooperative  parenting  after  divorce,  parental  rights  and  responsibilities  and 
the  availability  and  benefits  of  mediation  and  other  forms  of  dispute  resolution.  The 
Committee  went  on  to  recommend  that  a  certificate  of  attendance  at  such  a  post¬ 
education  program  would  be  required  before  the  parents  would  be  able  to  proceed  with 
their  application  for  a  parenting  order.  This  important  recommendation  also  seems  to 
have  had  little  play  in  the  papers  and  the  media  since  the  publication  of  the  report.  It 
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is,  in  my  view,  one  of  the  more  important  recommendations  that  ought  to  betaken  up.9 


Anne  Frank  noted  in  her  diary  that  “in  spite  of  all,  I  still  believe  that  people  are  good  at 
heart’.  Whether  you  subscribe  to  this  view  of  mankind  or  not,  there  can  be  little  doubt 
that  the  public  is  generally  ill-informed  about  the  family  law  system  and  that  the  parties 
are  traumatized  and  in  crisis  when  in  the  midst  of  a  family  breakup.  They  are 
susceptible  to  all  sorts  of  suggestions  by  their  extended  family  and  by  their  peers.  Their 
peers  or,  as  we  sometimes  refer  to  them  as  the  “cheerleaders”  can  lead  the  parties  to 
good  or  to  evil.  They  can  encourage  compromise  and  they  encourage  strife.  They  can 
promote  healing  or  promote  suspicion.  The  lawyers  can  promote  early  resolution  or 
implosive  litigation.  The  choice  of  lawyer,  the  choice  of  how  to  start  the  proceeding ,  the 
opening  demands,  and  the  postures  taken  by  the  parties  all  may  have  a  significant 
outcome  in  the  case  and  all  of  the  steps  are  frequently  carried  on  by  the  parties  in  total 
ignorance  of  both  how  the  system  works  and  what  wide  variety  of  alternatives  are 
available  to  them  in  resolving  their  dispute.  Mandatory  information  sessions,  which 
canvass  not  only  parenting  issues,  but  provide  full  information  about  the  costs  of 
litigation  and  the  alternative  to  litigation,  must  be  an  absolute  pre-requisite  for  anyone 

The  author  does  recognize  that  there  are  some  who  take  the  opposite  view  about  the 
importance  of  these  programs.  See  "Effects  of  Skill-Based  Versus  Information-Based 
Divorce  Education  Programs  on  Domestic  Violence  and  Parental  Communication".  b>  k. 
Kramer.  J.  Arbuthnot.  D.  Gordon.  N.  Rousisand  J.  Hoza.  in  Family  and  Conciliation  Courts 
Review,  vol.  36.  no.  1.  January.  1998  at  9. 
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who  wishes  to  make  use  of  the  judicial  system  and  ought  to  be  required,  absent  an 
emergency,  before  any  step  is  taken  in  the  courts., 

A  wide  variety  of  jurisdictions  have  experimented  with  mandatory  information  sessions. 
Clearly,  some  programs  are  better  than  others.  There  are  a  wide  variety  of  information 
sessions  going  on  in  the  country,  including  a  pilot  project  in  Toronto.  They  can  likely 
all  do  much  better.  The  resources  for  these  information  sessions  must  be  dramatically 
improved  so  that  the  parties  about  to  initiate  legal  proceedings  have  access  to 
information  about  the  court  system,  lawyers,  mediators,  neutral  evaluation,  and  social 
science  information  about  children  and  the  like.  The  sessions  must  be  case  specific  to 
those  who  have  custody  and  access  disputes.  That  is,  if  there  are  children’s  issues 
involved,  then  the  parties  must  be  required  to  attend  in  order  to  receive  the  necessary 
information.  The  sessions  must  be  mandatory  and  must  be  of  sufficient  length  in  order 
to  give  the  parties  an  opportunity  to  get  all  of  the  information  and  ask  appropriate 
questions.  The  groups  must  be  relatively  small  and  the  sessions  must  be  run  frequently 
at  convenient  times  so  that  all  can  attend.  They  must  be  available  to  persons  whose 
native  languages  are  not  English  or  French  and  there  should  be  video  material  that  is 
available  to  supplement  the  live  speakers.  Literature  should  be  provided  at  the 
sessions  that  the  parties  can  take  and  study  on  their  own.  The  information  sessions 
must  be  directed  to  explaining  to  the  parties  who  have  a  custody  and  access  conflict 
the  danger  that  conflict  causes  for  their  children.  There  must  be  some  discussion  of 


techniques  that  parties  who  are  separating  can  use  to  reduce  conflict  and  promote  the 
mental  health  of  their  children  while  the  dispute  is  being  resolved.  The  parties  need  to 
be  told  about  mediation  services  and  the  advantages  and  disadvantages  in  their  case. 
They  must  be  told  howto  find  family  law  lawyers  and  what  to  ask  and  expect  of  them. 

They  must  understand  the  costs  of  the  litigation  process,  both  financially  and 
emotionally.  They  must  be  told  about  access  to  support  groups  and  other  community 
organizations  that  can  assist  them  during  this  difficult  time.  These  sessions  cannot  be 
run  on  a  volunteer  basis  and  must  be  administered  professionally  and  staffed 
professionally.  All  of  this  costs  money,  but  will  reap  huge  benefits  in  how  parties  begin 
to  approach  their  cases.  This  is  a  further  resource  that  both  the  federal  and  provincial 
governments  must  fund. 
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Mandatory  Mediation: 

In  Recommendation  14,  the  Committee  recommended  that  divorcing  parents  be 
encouraged  to  attend  at  least  one  mediation  session,  to  help  them  develop  a  parenting 
plan  for  their  children.  The  Committee  went  on  to  recognize  the  problem  of  attempting 
to  mediate  in  cases  where  there  has  been  domestic  violence.  The  Committee  noted 
that  where  there  was  a  proven  history  of  violence  by  one  parent  toward  the  other  or 
toward  the  children,  alternate  forms  of  dispute  resolution  should  be  used  to  develop 
parenting  plans  only  when  the  safety  of  the  person  who  has  been  a  victim  of  violence 
is  assured.  The  Committee  heard  the  pros  and  cons  about  mediation  and  the  dangers 
of  imposing  a  mandatory  mediation  system.  What  the  Committee  does  not  appear  to 
have  considered  is  that  there  are  many  forms  of  mediation,  including  forms  of  mediation 
that  do  not  require  parties  to  come  into  direct  contact  with  each  other.  There  are  some 
who  say  that  with  the  proper  safeguards  in  place,  mediation  could  well  be  the  preferred 
means  of  resolving  the  custody  dispute  in  some  cases  of  domestic  violence.  There  may 
be  a  greater  likelihood,  in  some  cases,  that  the  abusive  parent  will  live  with  a  settlement 
to  which  he  or  she  agreed,  as  opposed  to  the  likelihood  of  his  or  her  living  with  a  court- 
imposed  solution.  In  any  event,  the  mediation  process  provides  important  information 
to  parents  and  can  frequently  provide  more  useful  information  than  the  parental 
information  sessions  because  the  mediation  session  will  be  very  case  specific  to  the 
parties  in  the  process.  Accordingly,  if  one  is  to  carefully  examine  the  various  dispute 
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processes  available  in  family  law,  there  must  be  a  careful  consideration  of  the  idea  of 
mandatory  mediation. 

Wherever  most  mandatory  mediation  schemes  have  been  introduced  in  the  civil  courts 
in  order  to  promote  a  resolution,  they  have  never  included  family  law  cases.  The 
feminist  movement  and  various  women’s  groups  have  strenuously  opposed  mandatory 
mediation  because  they  believe  that  the  system  would  favour  men  over  women .  They 
say  that  in  cases  of  domestic  violence  and  cases  where  there  is  a  power  imbalance, 
mandatory  mediation  is  contra-indicated  and  ought  not  to  be  required.  It  is  time  to  test 
these  theories  and  pilot  various  mandatory  mediation  programs  across  the  country  and 
develop  various  models  for  difficult  cases  and  cases  where  there  is,  in  fact,  a  power 
imbalance  or  domestic  violence.  Mediation  does  not  necessarily  require  that  the 
mediator  meet  with  both  parties  in  the  same  room  or  without  counsel.  There  are 
various  mediation  models,  including  my  own,  where  I  meet  only  with  each  party  alone, 
with  his  or  her  counsel.  I  remain  farfrom  convinced  that  mandatory  mediation  will  be 
ineffective  in  cases  of  domestic  violence  and  power  imbalances.  After  all,  even  those 
cases  are  for  the  most  part  settled  and  they  are  settled  between  the  lawyers  with  no 
interaction  of  the  parties.  I  believe  models  of  mandatory  mediation  can  be  created  in 
high  risk  cases  that  will  allow  parties  access  to  skilled  mediators  who  can  help  promote 
early  and  fair  resolution.  Given  the  spiraling  costs  of  litigation,  no  one  could  seriously 
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doubt  that  mediation,  if  it  is  relatively  short-lived,  is  vastly  cheaper  than  protracted 
litigation. 

The  government  should  fund  various  mandatory  mediation  pilot  models  with 
experienced  mediators  in  a  series  of  cases  in  order  to  determine  what  will  or  will  not 
work,  particularly  in  high-conflict  cases. 

Legal  Aid: 

In  Recommendation  22.2,  the  Committee  recommended  that  civil  legal  aid  be  increased 
to  ensure  that  parties  to  contested  parenting  applications  are  not  prejudiced  by  the  lack 
of  inadequacy  of  legal  representation. 

The  dramatic  increase  in  the  number  of  unrepresented  family  law  litigants  cannot  be 
ignored.  With  the  significant  cutbacks  in  legal  aid  that  have  been  faced  by  all  the 
provinces,  courts  are  being  inundated  with  very  significant  numbers  of  clients  who  are 
unrepresented  and  who  have  no  access  to  legal  services.  This  significant  problem 
has  a  massive  spillover  effect  on  the  rest  of  the  system.  Cases  involving  unrepresented 
litigants  take  much  more  judicial  time  than  cases  where  the  parties  are  represented 
and  early  resolution  is  more  difficult  to  achieve  since  judges  are  more  reluctant  to 
engage  in  case  management  with  unrepresented  litigants  than  they  are  with  lawyers. 
Judges  are  much  more  uncomfortable  with  two  unrepresented  litigants  and  problems 
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are  no  less  exacerbated  when  one  of  the  parties  is  unrepresented.  Family  law  litigants 
are  particularly  unsuited  to  represent  themselves.  The  separation  and  divorce  and  the 
trauma  concomitant  with  it  have  caused  them  to  lose  objectivity  and  frequently  be  their 
own  worst  enemy.  Having  persons  in  this  state  represent  themselves  is  tantamount  to 
inducing  chaos  in  the  courts  and  both  the  federal  and  provincial  governments  have  an 
obligation  to  properly  fund  legal  aid  so  that  there  is  a  significant  reduction  in  these  kinds 
of  cases. 

Not  only  will  the  increase  in  funding  permit  the  proper  representation,  it  will  reduce  the 
judicial  workload  and,  thus,  make  more  time  available  for  the  proper  and  orderly 
disposition  of  all  of  the  cases  before  the  courts.  There  are  various  forms  and  pilot 
projects  of  legal  aid  that  ought  to  be  examined,  not  the  least  of  which  are  specialized 
family  law  clinics  which  can  provide  excellent  services  to  significant  numbers  of  litigants. 
The  advantages  of  family  law  clinics  should  not  be  underestimated  because,  properly 
organized  with  modern  computer  technology,  they  will  allow  a  dedicated  work  staff  to 
serve  in  a  very  organized  fashion  significant  groups  of  disadvantaged  family  law 
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Role  of  the  Children’s  Lawyer: 

The  Committee,  in  Recommendation  3,  suggests  that  children  have  the  opportunity  to 
be  heard  when  parenting  decisions  affecting  them  are  being  made  and  that  the  courts 
have  an  authority  to  appoint  an  interested  third  party,  such  as  a  member  of  the  child’s 
extended  family,  to  support  and  represent  a  child  experiencing  difficulties  during 
parental  separation  or  divorce.  In  Recommendation  22.4,  the  Committee  recommends 
that  the  federal  government  ensure  adequate  resources  for  the  provision  of  legal 
representation  for  children  when  appointed  by  a  judge. 

In  this  area,  I  speak  only  of  the  Ontario  experience,  although  I  am  aware  that  there  are 
many  similar  programs  across  this  country.  The  Office  of  the  Official  Guardian,  now 
called  the  Children’s  Lawyer,  has  evolved  over  the  decades  in  Ontario  and  across  this 
land.  In  Ontario,  we  now  face  the  situation  where,  as  a  result  of  serious  financial 
cutbacks,  the  Children’s  Lawyer  intervenes  in  the  cases  involving  custody  and  access 
only  where  in  its  sole  and  absolute  discretion,  it  deems  fit  to  do  so.  While  it  has  a  highly 
skilled  and  professional  staff,  its  resources  do  not  permit  intervention  in  a  significant 
number  of  cases  where  they  could  be  of  great  assistance  to  the  court  and  to  the  parties. 
There  are  many  cases  where  the  Children’s  Lawyers’  intervention  as  a  representative 
of  the  child  will  promote  early  resolution  or  at  least  a  dispute  resolution  process  that  will 
significantly  reduce  the  conflict  for  the  children.  The  Children’s  Lawyers’  Office  has  the 
ability  to  create  a  panel  of  lawyers  who  have  had  some  form  of  mandatory  education 
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and  who  meet  various  criteria  before  they  are  entitled  to  represent  children  at  the 
instance  of  the  Children’s  Lawyer.  The  program  needs  to  be  expanded.  There  needs 
to  be  a  larger  panel  who  undertake  the  mandatory  education  necessary  in  order  to 
qualify  as  a  Children’s  Lawyer.  The  Children’s  Lawyers’  office  needs  to  increase  its 
mental  health  professional  staff  so  that  it  has  proper  in-house  facilities  for  dealing  with 
difficult  cases.  It  must  begin  to  accept  a  dramatically  higher  number  of  cases, 
particularly  the  high  conflict  cases  that  have  been  earlier  identified  and  dealt  with 
separately.  This  cannot  be  done  without  a  significant  increase  in  funding  and  it  is  a 
priority  that  the  government  ought  not  to  ignore.  The  role  of  children  in  the  dispute 
resolution  process  has  always  been  controversial. 

The  Committee  has  added  to  the  conundrum  in  Chapter  2  of  its  report  where  it 
suggests  that  it  is  in  the  best  interests  of  children  that  they  have  the  opportunity  to  be 
heard  when  parenting  decisions  affecting  them  are  being  made.  If  being  heard  means 
being  heard  by  the  judge,  this  is,  in  my  view,  a  significant  step  backward.  Children 
caught  in  the  middle  of  a  contested  custody  case  are  already  going  to  be  damaged  by 
the  conflict.  Involving  them  directly  in  the  process  and  potentially  empowering  them  by 
increasing  their  role  is  not  a  wise  decision.  The  Committee  recommends  in 
Recommendation  4  that  where  the  proper  protection  of  the  best  interests  of  the  child 
requires  it,  judges  must  have  the  power  to  appoint  legal  counsel  for  the  child  and  where 
such  counsel  is  appointed,  it  must  be  provided  to  the  child.  Skilled  lawyers  and  mental 
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health  professionals  provided  by  the  Children’s  Lawyer’s  office  can  often  bring  lawyers 
and  parties  together  and  come  up  with  creative  solutions  that  neither  party  was  willing 
or  able  to  explore.  This  is  an  important  adjunct  to  the  dispute  resolution  process  in  this 
area,  but  the  Office  of  the  Children’s  Lawyer  must  be  properly  funded  in  order  to  carry 
out  their  role. 


The  Best  Interests  Test: 

The  Committee  recommended  that  decision  makers,  including  parents  and  judges, 
consider  a  list  of  criteria  in  determining  the  best  interests  of  the  child,  and  that  list  shall 
include: 

1 6. 1  The  relative  strength,  nature  and  stability  of  the  relationship  between  the  child 
and  each  person  entitled  to  or  claiming  a  parenting  order  in  relation  to  the  child; 

16.2  The  relative  strength,  nature  and  stability  of  the  relationship  between  the  child 
and  other  members  of  the  child's  family  who  reside  with  the  child,  and  persons 
involved  in  the  care  and  upbringing  of  the  child; 

16.3  The  views  of  the  child,  where  such  views  can  reasonably  be  ascertained; 

16  4  The  ability  and  willingness  of  each  applicant  to  provide  the  child  with  guidance 
and  education,  the  necessaries  of  life  and  any  special  needs  of  the  child; 

16  5  The  child’s  cultural  ties  and  religious  affiliation; 

16.6  The  importance  and  benefit  to  the  child  of  shared  parenting,  ensuring  both 
parents’  active  involvement  in  his  or  her  life  after  separation; 

16.7  The  importance  of  relationships  between  the  child  and  the  child’s  siblings, 
grandparents  and  other  extended  family  members; 

16.8  The  parenting  plans  proposed  by  the  parents; 

16.9  The  ability  of  the  child  to  adjust  to  the  proposed  parenting  plans; 


10-4-34 


16.10  The  willingness  and  ability  of  each  of  the  parties  to  facilitate  and  encourage  a 
close  and  continuing  relationship  between  the  child  and  the  other  parents; 

16.11  Any  proven  history  of  family  violence  perpetrated  by  any  party  applying  for  a 
parenting  order; 

16.12  There  shall  be  no  preference  in  favour  of  either  parent  solely  on  the  basis  of  that 
parent’s  gender; 

16.13  The  willingness  shown  by  each  parent  to  attend  the  required  education  session; 
and 

16.14  Any  other  factor  considered  by  the  court  to  be  relevant  to  a  particular  shared 
parenting  dispute 


It  is  interesting  to  compare  that  criteria  with  the  criteria  as  set  out  in  Section  24  of  the 

Children ’s  Law  Reform  Act  since  that  Act  was  the  first  in  Canada  to  set  out  what  the 

provincial  legislature  thought  ought  to  be  the  criteria.  Section  24(2)  reads  as  follows 

(2)  BEST  INTERESTS  OF  CHILD  -  In  determining  the  best  interests  of  a  child  for  the 
purposes  of  an  application  under  this  Part  in  respect  of  custody  of  or  access  to  a  child , 
a  court  shall  consider  all  the  needs  and  circumstances  of  the  child  including, 

(a)  the  love,  affection  and  emotional  ties  between  the  child  and, 

(i)  each  person  entitled  to  or  claiming  custody  of  or  access  to  the 
child, 

(ii)  other  members  of  the  child’s  family  who  reside  with  the  child, 
and 

(iii)  persons  involved  in  the  care  and  upbringing  of  the  child; 

(b)  the  views  and  preferences  of  the  child,  where  such  views  and 
preferences  can  reasonably  be  ascertained; 

(c)  the  length  of  time  the  child  has  lived  in  a  stable  home 
environment; 

(d)  the  ability  and  willingness  of  each  person  applying  for  custody  of 
the  child  to  provide  the  child  with  guidance  and  education,  the 
necessaries  of  life  and  any  special  needs  of  the  child; 

(e)  any  plans  proposed  for  the  care  and  upbringing  of  the  child; 
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(f)  the  permanence  and  stability  of  the  family  unit  with  which  it  is 
proposed  that  the  child  will  live;  and 

(g)  the  relationship  by  blood  or  through  an  adoption  order  between 
the  child  and  each  person  who  is  a  party  to  the  application. 


Although  many  of  the  criteria  are  the  same,  there  are  some  significant  differences.  In 
particular,  paragraph  24(2)(c),  "the  length  of  the  time  the  child  has  lived  in  a  stable 
home  environment",  is  eliminated  from  the  new  proposed  criteria.  I  assume  it  has  been 
removed  since  the  Committee  would  have  seen  24(2)(c)  as  a  form  of  presumption  in 
favour  of  a  primary  parent.  Clause  16.6  is  the  proposal  that  is  consistent  with  the 
general  framework  of  the  Committee  report  and  that  is  to  abandon  the  terms  of  custody 
and  access  and  move  to  shared  parenting.  Accordingly,  even  in  those  cases  where  the 
idea  of  shared  parenting  would  be  an  anathema  because  of  the  history  of  dealings 
between  the  parties,  the  Committee  would  include  it  as  a  proposed  measuring  stick. 


Nevertheless,  it  is  obvious  that  the  best  interests  test  allows  judges  fairly  wide  discretion 

in  coming  to  a  determination  of  who  ought  to  have  custody.  As  Manookin  states: 

"Even  if  the  various  outcomes  could  be  specified  and  their  probability  estimated,  a 
fundamental  problem  would  remain  unsolved.  What  set  of  values  should  a  judge  use  to 
determine  what  is  in  a  child’s  best  interests?  If  a  decision-maker  must  assign  some 
measure  of  utility  to  each  possible  outcome,  how  is  utility  to  be  determined? 

For  many  decisions  in  an  individualistic  society,  one  asks  the  person  affected  what  he 
wants.  Applying  this  notion  to  custody  cases,  the  child  could  be  asked  to  specify  those 
values  or  even  to  choose.  In  some  cases,  especially  those  involving  divorce,  the  child’s 
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preference  is  sought  and  given  weight.  But  to  make  the  child  responsible  for  the  choice 
may  jeopardize  his  future  relationship  with  the  other  parent.  And  we  often  lack 
confidence  that  the  child  has  the  capacity  and  the  maturity  appropnately  to  determine  his 
own  utility. 

Moreover,  whether  or  not  the  judge  looks  to  the  child  for  some  guidance,  there  remains 
the  question  whether  best  interests  should  be  viewed  from  a  long-term  or  a  short-term 
perspective.  The  conditions  that  make  a  person  happy  at  age  seven  to  ten  may  have 
adverse  consequences  at  age  thirty.  Should  the  judge  ask  himself  what  decision  will 
make  the  child  happiest  in  the  next  year?  Or  at  thirty?  Or  at  seventy?  Should  the  judge 
decide  by  thinking  about  what  decision  the  child  as  an  adult  looking  back  would  have 
wanted  made?  In  this  case,  the  preference  problem  is  formidable,  for  how  is  the  judge 
to  compare  "happiness"  at  one  age  with  "happiness"  at  another  age? 

Deciding  what  is  best  for  a  child  poses  a  question  no  less  ultimate  than  the  purposes  and 
values  of  life  itself.  Should  the  judge  be  primarily  concerned  with  the  child’s  happiness? 
Or  with  the  child’s  spiritual  and  religious  training?  Should  the  judge  be  concerned  with 
the  economic  "productivity"  of  the  child  when  he  grows  up7  Are  the  primary  values  of  life 
in  warm,  interpersonal  relationships,  or  in  discipline  and  self-sacrifice?  Is  stability  and 
security  for  a  child  more  desirable  than  intellectual  stimulation?  These  questions  could 
be  elaborated  endlessly.  And  yet.  where  is  the  judge  to  look  for  the  set  of  values  that 
should  inform  the  choice  of  what  is  best  for  the  child?  Normally,  custody  statutes  do  not 
themseives  give  content  or  relative  weights  to  the  pertinent  values.  And,  if  the  judge 
looks  to  society  at  large,  he  finds  neither  a  clear  consensus  as  to  the  best  child  rearing 
strategies  nor  an  appropriate  hierarchy  of  ultimate  values. 

It  thus  seems  clear  that  a  judge  in  a  child-custody  case  is  in  a  more  difficult  position  than 
Professor  Fuller’s  factory  manager  told  to  maximize  his  output  or  profits.  While  the 
factory  manager’s  problems  of  prediction  are  formidable,  he  at  least  has  a  measure  to 
compare  the  relative  value  of  possible  outcomes.  Physical  output  or  money  profits,  given 
existing  resources,  can  be  maximized.  But  in  a  child-custody  dispute,  what  comparable 


measure  does  a  judge  have  in  a  society  that  lacks  a  clearly  defined  and  integrated  set 
of  values  about  what  is  good  for  particular  individuals?10 


Neither  the  Children’s  Law  Reform  Act  nor  Recommendation  16  of  the  Committee 
report  attempt  to  prioritize  the  various  criteria.  The  courts  have  made  it  clear,  under  the 
Children’s  Law  Reform  Act ,  that  the  criteria  are  to  be  ranked  pari  passu.  Clearly,  we 
need  to  rethink  the  best  interests  test  and  the  legislation  should  provide  the  courts  with 
more  direction.* 11  This  is  an  area  worthy  of  careful  study.  For  example,  is  it  in  the 
child’s  best  interests  that  the  child  remain  with  the  primary  caretaker  or  is  it  in  the  child’s 
best  interest  that  there  be  shared  parenting  where  one  parent  was  generally  absent 
during  the  child’s  formative  years.  The  whole  best  interests  test  is,  indeed,  fraught  with 
difficulty  and  needs  to  be  re-examined  in  light  of  modem  research.  As  noted  earlier,  all 
researchers  seem  to  acknowledge  that  continued  conflict  is  the  best  predictor  for 
outcomes  for  children.  The  best  interests  test  needs  to  be  reviewed  in  light  of  this 
research  so  that  in  making  a  custody  decision,  one  of  the  criteria  that  need  to  be 
examined  is  which  resolution  will  promote  the  least  conflict.  The  Committee  has  at 
least  recognized  the  problem,  although  I  believe  its  approach  to  the  best  interests  test 
is  flawed  and  needs  much  further  work. 

10  Robert  H.  Mnookin.  "Child  Custody  Adjudication:  Judicial  Functions  in  the  Face  of 
Indeterminacy"  (1975).  39  Law  &  Contemporary  Problems  226.  at  260-261  (footnotes 
omitted). 

1 1  See  Nicholas  Bala,  "The  Best  Interests  of  the  Child  in  the  Post-Modern  Era:  A  Central  but 
Paradoxical  Concept".  Dec.  31,  1999  Law  Society  of  Upper  Canada  Special  Lectures 
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Conclusion: 

No  one,  be  they  parents,  children,  lawyers,  mental  health  professionals  or  those  who 
work  in  the  justice  system,  is  happy  with  the  current  system.  All  the  stakeholders  have 
widely  divergent  interests.  Women’s  groups  and  fathers’  rights  groups  will  never  agree 
on  the  proposed  solutions  because  their  interests  are  so  diametrically  opposite.  We 
need  reform.  We  do,  however,  not  need  reform  that  promises  much  and  delivers  little. 
We  do  not  need  reform  that  uses  new  language,  but  delivers  the  same  results.  We  do 
not  need  reform  that  encourages  more  litigation  and  less  conflict.  We  need  to  examine 
the  family  law  systems  that  are  in  place  in  this  country  and  look  to  the  processes  that 
are  currently  utilized.  It  is  in  this  area  that  the  most  improvement  can  be  made.  The 
effects  of  reform  in  other  jurisdictions  which  have  attempted  to  move  away  from  the 
traditional  custody  and  access  regime  have  not  been  happy  experiences.12  The 
Australian  experience,  in  particular,  does  not  appear  to  have  been  successful.  In  fact, 
the  experience  in  both  Australia  and  England  seems  to  have  resulted  in  increased 
litigation. 


See  Footnote  6 

See  also:  "The  FamiK  Law  Reform  Act  1995:  Can  changing  legislation  change  legal 
culture,  legal  practice  and  community  expectation?.  Interim  Report.  April  1999  by  Helen 
Rhoades,  Reg  Graycar  and  Margaret  Harrison  -  available  at 
www.familycourt.gov.au/html/fla.html 
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I  believe  that  the  present  legislation  can  serve  us  well,  provided  that  all  levels  of 
government  devote  the  necessary  resources  to  implementing  the  process  changes 
outlined  in  the  Committee’s  report  and  commented  on  in  this  paper. 


Philip  M.  Epstein 
June,  2000 


